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Agency Name: | Board of Medicine, Department of Health Professions
VAC Chapter Number: | 18 VAC 85-20-10 et seq.

Regulation Title: | Regulations Governing the Practice of Medicine, Osteopathy,
Podiatry, Chiropractic and Physician Acupuncture

Action Title: | Changes to requirements for USMLE examination
Date: | 2-16-00

This information is required pursuant to the Administrative Process Act (8§ 9-6.14:9.1 et seq. of the Code of Virginia),
Executive Order Twenty-Five (98), Executive Order Fifty-Eight (99), and the Virginia Register Form,Style and
Procedure Manual. Please refer to these sources for more information and other materials required to be submitted
in the regulatory review package.

Please provide a brief summary of the proposed new regulation, proposed amendments to an existing
regulation, or the regulation proposed to be repealed. There is no need to state each provision or
amendment or restate the purpose and intent of the regulation; instead give a summary of the regulatory
action and alert the reader to all substantive matters or changes. If applicable, generally describe the
existing regulation.

The Board proposes to amend subsection E of 18 VAC 85-20-140 which sets forth the requirements
for examinations. Following a recommendation from the Federation of State Medicd Boards, the
Board adopted a requirement that an applicant complete Steps 1, 2, and 3 of the USMLE within a
seven year period. That provison would be retained but amended to permit the Board to make
exceptions for good cause shown. The provison dlowing an gpplicant to take a combination of the
USMLE and the FLEX examination would be deleted, snce the Federation no longer accepts a
combination of examinations as a prerequisite to Stting for Step 3 of the USMLE.
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Basis

Please identify the state and/or federal source of legal authority to promulgate the regulation. The
discussion of this statutory authority should: 1) describe its scope and the extent to which it is mandatory
or discretionary; and 2) include a brief statement relating the content of the statutory authority to the
specific regulation. In addition, where applicable, please describe the extent to which proposed changes
exceed federal minimum requirements. Full citations of legal authority and, if available, web site
addresses for locating the text of the cited authority must be provided. Please state that the Office of the
Attorney General has certified that the agency has the statutory authority to promulgate the proposed
regulation and that it comports with applicable state and/or federal law.

18 VAC 85-20-10 et seg. Regulations Governing the Practice of Medicine, Osteopathy,
Podiatry, Chiropractic and Physcian Acupuncture were promulgated under the generd
authority of Title 54.1 of the Code of Virginia

Chapter 24 establishes the generd powers and duties of hedth regulatory boards including
the responghility to promulgate regulations, levy fees, administer a licensure and renewd program,
and issue an inactive license,

§54.1-2400. General powersand duties of health regulatory boar ds.--The general powersand
duties of health regulatory boards shall be:

1. Toestablishthequalificationsfor registration, certification or licensurein accordancewith the
applicable law which are necessary to ensure competence and integrity to engage in the
regulated professions.

2. Toexamineor cause to be examined applicantsfor certificationor licensure. Unlessotherwise
required by law, examinations shall be administered in writing or shall be a demonstration of
manual skills.

3. Toregister, certify or license qualified applicants as practitioners of the particular professon
or professions regulated by such board.

4. To establish schedules for renewals of registration, certification and licensure.

5. Tolevy and collect feesfor application processing, examination, registration, certification or
licensure and renewal that are sufficient to cover all expenses for the administration and
oper ation of the Department of Health Professions, the Board of Health Professionsand the
health regulatory boards.

6. To promulgateregulationsin accordance with the Administrative Process Act (§ 9-6.14:1 &t
seg.) which arereasonable and necessary to administer effectively theregulatory system. Such
regulations shall not conflict with the purposes and intent of this chapter or of Chapter 1 and
Chapter 25 of thistitle.
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7.

10.

11.

12.

Torevoke, suspend, restrict, or refusetoissue or renew aregistration, certificate or license
which such board has authority to issue for causes enumerated in applicable law and
regulations.

To appoint designees from their membership or immediate staff to coordinate with the
Intervention Program Committee and to implement, as is necessary, the provisions of
Chapter 25.1 (8 54.1-2515 et seq.) of thistitle. Each health regul atory board shall appoint
one such designee.

To take appropriate disciplinary action for violations of applicable law and
regulations.

To appoint a special conference committee, composed of not less than two members of a
health regulatory board, to act in accordance with 8 9-6.14:11 upon receipt of information
that a practitioner of the appropriate board may be subject to disciplinary action. The special
conference committee may (i) exonerate the practitioner; (ii) reinstate the practitioner; (iii)
place the practitioner on probation with such terms as it may deem appropriate; (iv)
reprimand the practitioner; (v) modify a previous order; and (vi) impose a monetary penalty
pursuant to § 54.1-2401. The order of the special conference committee shall becomefinal
thirty days after service of the order unless a written request to the board for a hearingis
received within such time. If service of the decision to a party isaccomplished by mail, three
days shall be added to the thirty-day period. Upon receiving a timely written request for a
hearing, the board or a panel of the board shall then proceed witha hearingasprovidedin §
9-6.14:12, and the action of the committee shall be vacated. This subdivision shall not be
construed to affect the authority or procedures of the Boards of Medicine and Nursing
pursuant to 88§ 54.1-2919 and 54.1-3010.

To convene, at their discretion, a panel consisting of at least five board membersor, if a
guorum of the board is less than five members, consisting of a quorum of the members to
conduct formal proceedings pursuant to 8§ 9-6.14:12, decide the case, and issue a final
agency case decision. Any decision rendered by majority vote of such panel shall have the
same effect asif made by the full board and shall be subject to court review in accordance
with the Administrative Process Act. No member who participatesin aninformal proceeding
conducted in accordance with § 9-6.14:11 shall serve on a panel conducting formal
proceedings pursuant to § 9-6.14:12 to consider the same matter.

Toissueinactivelicensesand certificates and promulgate regul ationsto carry out such purpose.
Such regulations shall include, but not be limited to, the qualifications, renewal fees, and
conditions for reactivation of such licenses or certificates.

The specific statutory authority for the Board to establish examination requirementsisfound

n:

§ 54.1-2913. Examinations.

The Board shall prescribe regulations gover ning the content, administration and grading of examinations
for each branch of the healing arts.

The Board shall ensurethat theidentity of an applicant corresponding to a given examination paper is
not known to members of the Board until after the applicant has been granted or refused a license.

§ 54.1-2913.1. Acceptance of other examinations.
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Inlieu of any or all partsof the examinations prescribed by the Board for a licenseto practice medicine,
osteopathy, podiatry or chiropractic, the Board may:

1. Accept a certificateissued by either the National Board for the appropriate branch of the healing arts
or a state board prior to 1970 attesting the satisfactory compl etion of an examination given by that board
if, in the opinion of the Board, the substituted examination material is substantially equivalent to the
material for which it is substituted, and the passing grades are in each instance the equivalent of the
grades required to be made on the corresponding examinations administered by the Board.

2. Accept a certificateissued by a state board during or after 1970 attesting to the applicant's satisfactory
completion of all requirementsto practice medicine, osteopathy, podiatry or chiropractic in that state, if
the applicant hasa current and unrestricted license to practice in another state and a current specialty
certificate acceptable to the Board.

The Assstant Attorney General who provides counsdl to the Board of Medicine has provided a
letter of assurance that the amended regulations are consistent with statutory law.

Please provide a statement explaining the need for the new or amended regulation. This statement must
include the rationale or justification of the proposed regulatory action and detail the specific reasons it is
essential to protect the health, safety or welfare of citizens. A statement of a general nature is not
acceptable, particular rationales must be explicitly discussed. Please include a discussion of the goals of
the proposal and the problems the proposal is intended to solve.

The purpose of the proposed amendments is to amend portions of the examination requirement that
are now conddered problematic or inconsigtent with policies of the Federation of State Medica
Boads for the United States Medicad Licenang Examination. Regquirements for examinations to
test the minimal competency of applicants for licensure are intended © provide greater protection
for the hedth and safety of the patientsin the Commonwedth.

When the Board was reviewing its regulations pursuant to Executive Order 15(94), it consdered a
recommendation from the Federation of State Medical Boards that seven years be established as the
required time frame in which to complete al steps of the examination. It was thought that some time
limit should be established to prevent persons from unnecessarily dragging out the process. Acting
on the Federation's recommendation, the Board adopted the seven-year rule in the promulgation of
amended regulations, which became effective on August 5, 1998. Now the Board is aware of at
leest two qudified applicants for whom the sevenyear rule could preclude licensure and is
concerned that others may get caught in the same Stuation. Before qudified individuas are denied
licensure based on the 1998 rule, the Board wants to provide the possibility for an exception to the
requirement.

When the United States Medicd Licensng Examinaion (USMLE) came into existence in 1992, it
replaced the FLEX and Nationd Board examinations. The Federation believes tha USMLE
addresses current medicd knowledge and therefore is a more vdid examingion. During the
trangtion from one examination to the other, the Federation alowed a candidate who had earlier
taken the FLEX examination to st for USMLE Step 3. Now that seven years has passed, the
Federation believes that al candidates should have completed the process by December 1, 1999, so
it will not accept a combination of examinations after that date. They have informed the Board of
that fact and advised that any pending candidates should be processed as soon as possible in order to
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meet their deadline. The Board believes it is necessary to conform its rule to the requirement of the
Federation in order to provide consstency and clarity to potential applicants.  Persons who
previoudy took a combination of examinations and became licensed in another state would ill be
digiblefor licensurein Virginia under 18 VAC 85-20-140.

Please identify and explain the new substantive provisions, the substantive changes to existing sections,
or both where appropriate. Please note that a more detailed discussion is required under the statement
providing detail of the regulatory action’s changes.

The Board proposes to amend subdivisions two and three of subsection E in 18 VAC 85-20-140,
Examinations, generd. The requirement that an applicant complete Steps 1, 2, and 3 of the
USMLE within a saven year period would be retained but there could be exceptions made for
good cause shown. The provison dlowing an applicant to take a combination of the USMLE
and the FLEX examination would be deleted, since the Federation of State Medicd Boards no
longer accepts a combination of examinations as a prerequisite to dtting for Step 3 of the
USMLE.

Issues

Please provide a statement identifying the issues associated with the proposed regulatory action. The
term “issues” means: 1) the primary advantages and disadvantages to the public, such as individual
private citizens or businesses, of implementing the new or amended provisions; 2) the primary
advantages and disadvantages to the agency or the Commonwealth; and 3) other pertinent matters of
interest to the regulated community, government officials, and the public. If there are no disadvantages to
the public or the Commonwealth, please include a sentence to that effect.

| SSUE #1: Sevenyear rulefor completion of examinations.

The issue that has arisen involves the requirement in 18 VAC 85-20-140 E 2, in which gpplicants

for licensure as amedical doctor are required to provide evidence of passing Steps 1, 2, and 3 of the
United States Medicd Licensng Examinaion (USMLE) within seven years. Recently, the Board
has received applications from two highly qudified individuals who passed Steps 1 and 2 prior to
1992 while they were attending medica school but then went on to acquire other advanced degrees
(Ph.D.) before they completed their medica education. USMLE does not alow a candidate to take
Step 3 until after graduation from medica school. Since the current regulation did not take effect
until August of 1998, the Assstant Attorney General who provides counsel has advised the Board
that the seven-year rule was not in effect when these two gpplicants began the examination process,
and therefore it is not gpplicable for them.

What this situation has pointed out is that the seven-year rule, while well-intended, may not be
necessary or advisable. Inthefuture, it may prevent other well-qudified individuas from becoming
licensed and practicing medicine in the Commonwedlth. The Federation of State Medica Boards,
which administers USMLE has recommended that persons complete the examinations within seven
years because the medica knowledge becomes stale and outdated. The Board has chosen to retain
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the severtyear rule but provide for an exception to that rule for good cause shown. Any exception to
the rule would have to come before the Credentials Committee and would be handled on a case-by-
case basis.

Advantages and disadvantages

For those few individuals who interrupt their medica education and passage of the three parts of the
licenang examination for more than seven years, an exception to the seven-year rule will be very
advantageous. It will dlow those individuas to become licensed to practice medicine in Virginia,
whereas under the current rule they would not be €eigible. There are no disadvantages to
goplicants or licensees.

There should not be any disadvantages to the public. Typicaly, if the person is able to pass Step 3,
he has demonstrated competency to practice medicine. An exception to the seventyear rule may
dlow a few dealy-qudified individuds to become licensed and practice, which would be
advantageous to the citizens of the Commonweslth.

There are no disadvantages to the agency.
|SSUE #2: Acceptability of a combination of examinations.

The Federation of State Medical Boards has notified the Board of Medicine that, after December 1,
1999, the USMLE program will no longer accept hybrid combinations as a prerequisite to Sit for
Step 3. Whileiit is the Federation that has changed its rules and not the Board, regulation 18 VAC
85-20-140 E 3 may be misleading to gpplicants. It states that gpplicants for licensurein Virginiaare
alowed to take a combination of USMLE and the Federation Licensing Examination (FLEX). If
gpplicants are no longer alowed by USMLE to take a combination of examinations, the Board
should amend its rule to prevent an gpplicant from being confused and mided.

Advantages and disadvantages

There are no advantages or disadvantages to the public; the USMLE examination is now accepted
nationally as the measure of competency for persons seeking medica licensure.

Modification of the Board's rule will make it congstent with the current policy of the Federation of
State Medicd Boards under which the USMLE is offered. The amended rule will be less confusing
to applicants.

Clarification of the rule and consstency with nationa examination requirements will be
advantageous to the agency asit providesinformation to potential applicants for licensure.

Fiscal Impact

Please identify the anticipated fiscal impacts and at a minimum include: (a) the projected cost to the state
to implement and enforce the proposed regulation, including (i) fund source / fund detail, (ii) budget
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activity with a cross-reference to program and subprogram, and (iii) a delineation of one-time versus on-
going expenditures; (b) the projected cost of the regulation on localities; (c) a description of the
individuals, businesses or other entities that are likely to be affected by the regulation; (d) the agency’s
best estimate of the number of such entities that will be affected; and e) the projected cost of the
regulation for affected individuals, businesses, or other entities.

Projected cost to the state to implement and enfor ce:
(i) Fund source:

As a specid fund agency, the Board of Medicine must generate sufficient revenue to cover its
expenditures from non-generd funds, specificly the renewa and agpplication fees it charges to
practitioners for necessary functions of regulation.

(i) Budget activity by program or subprogram:
Thereis no change required in the budget of the Commonwealth as aresult of this program.

(i)  One-time vesus ongoing expenditures The agency will incur some cods
(approximately $2000) for mailings to the Public Participation Guiddines Mailing Ligt, conducting
a public hearing, and sending copies of find regulations to regulated entities. There are no ongoing
expenditures associated with the amended regulations.

Projected cost on localities:
There are no projected costs to locdities.
Description of entitiesthat arelikely to be affected by regulation:

The entities that are likely to be affected by these regulations would be gpplicants for
licensure as doctors of medicine or osteopathy.

Estimate of number of entities to be affected:

Each year there are approximately 450 to 500 persons approved to take Step 3 of the
USMLE in Virginia Of those that have submitted gpplications snce December 1, 1999, none
would be affected by amendments to these regulations; dl have taken Steps 1 and 2 of the USMLE.
During 1999, there were gpplications from two persons who did not complete Step 3 within seven
years because they had completed another doctorate following medica school. Since they began
the process before passage of the "sevenryear rule’ in 1998, it was datermined that they could be
licensed under the previous regulation.

Detail of Changes

Please detail any changes, other than strictly editorial changes, that are being proposed. Please detail
new substantive provisions, all substantive changes to existing sections, or both where appropriate. This
statement should provide a section-by-section description - or cross-walk - of changes implemented by
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the proposed regulatory action. Where applicable, include citations to the specific sections of an existing
regulation being amended and explain the consequences of the proposed changes.

18 VAC 85-20-140. Examinations, general.

The Board proposes to amend subdivisons two and three of subsection E. The requirement that an
applicant complete Steps 1, 2, and 3 of the USMLE within a sevent year period would be retained
but there could be exceptions made for good cause shown. The provison alowing an applicant to
take a combination of the USMLE and the FLEX examination would be ddeted, since the
Federation of State Medicad Boards no longer accepts a combination of examinations as a
prerequisite to Stting for Step 3 of the USMLE.

Alternatives

Please describe the specific alternatives to the proposal considered and the rationale used by the agency
to select the least burdensome or intrusive alternative that meets the essential purpose of the action.

In order for the Board of Medicine to address the issues related to the USMLE examination, there is
no non-regulatory solution to be consdered. Requirements for gpplicants to gt for the licensure
examination are st forth in regulation, which must be amended in order for there to be a change in
policy.

By virtue of a decison about digibility from the Board's counsd, candidates for the Step 3
examinaion who took Steps 1 and 2 prior to August 5, 1998 will continue to fall under the
regulation which was in effect before 1998. They will continue to be digible under the old
regulation. While the Board is able to address the Stuation for the present, it needs to amend the
"sevenyear rul€’ to address future Stuations.

The decison by the Federation to stop accepting combination examinations (FLEX and USMLE)
after December 1, 1999 was not favored by the Board. Board staff has questioned the ruling of the
Federation but has been told that it is a find decision of the Federation's Board. Therefore, even if
the rule in Virginia is to dlow an gpplicant to take a combination of examinations, the Federation
will not accept a candidate applying to st for USMLE Step 3 who has taken FLEX or Nationa
Boards indead of Steps 1 and 2. In order not to midead applicants, the regulation in Virginia
should be modified and clarified to follow the language of the Federation.

Public Comment

Please summarize all public comment received during the NOIRA comment period and provide the
agency response.

The Notice of Intended Regulatory Action was published on December 20, 1999 and
subsequently sent to the Public Participation Guiddines Malling List of the Board. The deadline
for comment was January 19, 2000 and there was no comment received.
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Clarity of the Regulation

Please provide a statement indicating that the agency, through examination of the regulation and relevant
public comments, has determined that the regulation is clearly written and easily understandable by the
individuals and entities affected.

Prior to the adoption of proposed regulations by the Board, the Legidative Committee and the
Board has discussed the changes in open sessons.  The claity and reasonableness of the
language that was adopted had the gpproval of the licensees, the Assstant Attorney Generd who
worked with the Committee in drafting regulaiory language, and members of the Board,
induding its citizen members.

Periodic Review

Please supply a schedule setting forth when the agency will initiate a review and re-evaluation to
determine if the regulation should be continued, amended, or terminated. The specific and measurable
regulatory goals should be outlined with this schedule. The review shall take place no later than three
years after the proposed regulation is expected to be effective.

The proposed amendments to these regulaions will be reviewed following publication in the
Regiser and the 60-day public comment period. If there are any ord or written comments received,
the Board will consider revisonsto the proposd prior to adoption of find regulations.

Public Participation Guiddines of the Board of Medicine (18 VAC 85-10-10 et seq.) require a
thorough review of regulaions each biennium. Therefore, the Legidaive Committee of the Board
will review this regulation in 2002 and will bring any recommended amendments to the full board
for consderation.

In addition, the Board receives public comment at each of its meetings and will consider any request

for amendments.  Petitions for rule-making aso receive a response from the Board during the
mandatory 180 days in accordance with its Public Participation Guiddines.

Family Impact Statement

Please provide an analysis of the proposed regulatory action that assesses the potential impact on the
institution of the family and family stability including the extent to which the regulatory action will: 1)
strengthen or erode the authority and rights of parents in the education, nurturing, and supervision of their
children; 2) encourage or discourage economic self-sufficiency, self-pride, and the assumption of
responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode
the marital commitment; and 4) increase or decrease disposable family income.

An andysis of the proposed regulation indicates that there would be no effect on the rights of
parents, economic salf-aufficiency, the marital commitment or disposal family income.



